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PROCEEDINGS
(10:04 a.m.)

CHAIRPERSON BAUERLY: We are here for Matter
Under Review 6128 representing Mr. Herman and
Mr. Brand;

Respondents will have 20 minutes for an
opening statement. You may divide the time between
an opening statement and a closing statement as you
Tike. You just need to let us know what you want to
do at the outset and we will be very flexible, but we
will try to keep it to around that.

lAfter an opening statement, the
Commissioners will have an opportunity to ask
questions following which the General Counsel and
Staff Director may ask questions if they have any.

| This hearing is, unless there are unusual
circumstances, is limited to the issues presehted 16
the briefs that are before.the Commissidn.

So with that short introduction, I will turn
it over to Mr. Herman.

~ STATEMENT BY ANDREW D. HERMAN, ESQ.

MR. HERMAN: Thank you very much. I
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appreciate the opportunity to address you this.
morniné and discuss our case. I would like to
reserve five minutes at the end, although I highly
doubt that I will take all-15 at the outset.

The first thing I would 1ike to stress is
there is no factual dispute in this record. I think
we would agree with the assertions made in the
General Counsel's brief about the expenditures made
by Senator Craig. I don't think we would take issue
with ény of their characterization of fhe underlying

facts that gave rise to this matter. Where we

~diverge from the General Counsel's analysis is in

their legal ana]ysfs and in their application of this
Commiséion's advisory opinions, particujar]y Advisory .
Opinion 2006-35, which is the Kolbe Advisory Opinion.
I would really like to cut straight to the
chasgl Plain and simple, Senator Craig's legal
expensés re]atiﬁg to the misdemeanor case in
Minneapolis are ordinary and necessary expenses of an
office-holder pursuant to 2 U.S.C. 439(a)(a). We
reach this.conclusion simply by referring to the

2006-35 Kolbe Advisory Opinion and the facts in
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Senator Craig's matter are essentially identical and
certainly they are not distinguishable in any
material manner from the facts in the Kolbe Advisory
Opinion.

In that case, Congressman Kolbe took a
rafting trip to the Grand Canyon. That frip was paid
for with federal dollars. He was accompanied by
members of his family and two former pages and his-
fequest to this Commission stemmed froﬁ Tegal fees he

was required to expend relating to an investigation

in his conduct on that trip, conduct which I don't

- think anyone would claim was related, strictly

related to his duties as a federal office-holder.

There was a second element td that Advisory
Opinion request which is not particularly re]evant.to
this matter.

The FEC in response to the request from
Congressman Kolbe's treasurer held that all of his
lTegal expenses relating to the investigation and to
his conduct on that trip were ordinary and necessary
business expenses pursuant to 2 U.S.C. 439(a)(a).

In the General Counsel's brief you have

JARDIM REPORTING ASSOCIATES
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before you, their position on this 13 that that case
is matér1a11y distinguishable, but they provide no
explanation for why that is and quite frankly, I am
baff]ed as to why that is. Just like Congressman
Kolbe, Sénator Craig's trip was paid for by the
United States government pursuant to his position as
a'United States Senator. He was traveling from his

home state in Idaho back to Washington, D.C. The:

allegations relating to his conduct were based on

activity which was not directly related to his

position as a United States Senator and the General

"Counsel has concluded that not only are these not

ordinary and necessary expenses, but they also would
not --.they also would exist irrespective of his

position as United States Senator pursuant to 2

" U.S.C. 439(a)(b).

So simply put, I have seen no justification

from the General Counsel as to why not only has the

.General Counsel declined to apply the 439(a)(a)

ordinary and necessary standard, but also in applying

'439(a)(b) irrespective standard, has determined that

these Tega1 expenses are not proper.
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I would also like to point out at this
juncture, Senator Craig's travel was not just paid
for by the United States government, it was |
Constitutionally mandated pursuant to the inhabitancy

clause, which is Article I, Section 3, Clause 2 of

the United States Constitutidn. He is obviously

required to reside in the home state that he
represents, the state of Idaho and, of course, that
entails that he travel between Idaho and Washington,
D.C. |
Furthermore, his interaction with the
arresting officer in ﬁinneapo]is was actually
regulated and addressed by the United States
Constitution in the immunity-from-arrest clause,
which is Article I, Section 6, Clause 1 of the United
States Constitution which provides that members of
Congress ére actually immune from being detained when
they are traveling to and from their home district to
WQShington, and so his interaction during the course

of events was actually regd]ated by the United States

| Constitution and he would have been authorized had he

so chosen to have informed the arresting'officef that
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he could ‘not be .detained at that point and had to get
on his flight'aﬁd proceed to Washington. And so to
the extent that this Commission were to find somehow
that Kolbe did not govern this matter, we would also
submit to the Commission that any analysis must take
into aécount those Constitutional proviéions
governing his conduct.

Finally, I would just like to point out, as
cited by the General Counsel pursuant to 2 U.S.C.
437(f)(c), we are entitled to rely on previous
opinions of this Commission and, again, quite
honestly, we fail to see any daylight at all between
this case and the facts and decision that were
rendered in the Kolbe Advisory Opinion. I think that
concludes my opening remarks.

CHAIRPERSON BAUERLY: Thank you.

I would open it up for questions from
Commissioners. |

Commissioner Petersen?

COMMISSIONER PETERSEN: Thank you, Madam
Chair.

Thank you for that presentation. Just a few

JARDIM REPORTING ASSOCIATES
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questions. The explanation and justificafion for the
Commission's rule relating to personal use and legal

expénses, I will quote directly. It says legal

" expenses associated with a divorce or charges of

driving under the influence of alcohol will be

treated as personal rather than campaign or

office-holder related. Isn't what happened here more

akin to divorce proceed{ngs or drunk driving, a legal
matter arising from a drunk driving incident? And if
not, how would you distinguish that sort of legal
proceeding from what happened here in Senator Craig's
matter? |

MR. HERMAN:  Well, initially I would haye to
take issue with the blanket analysis that a DUI would
not be covered by this provision. I think you can
certainly make an argument, say, if a member of
Congress was returning from a caucus meeting where
alcohol had been served and he was returning to his
home from that meeting, that he wou]d.at least have a
prima facie'argument that these expenses stemming
from the DUI would be related to his federal

position. Certainly, if a member of Congress is

JARDIM REPORTING ASSOCIATES
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returning from a pefsona] party or even a party with
othef members of Congress, where he was detained
after dr{nking, that would be one thing, but if he is
returning from an official obligation where alcohol
was servéd, which certainly occﬁrs, then I just can't
accept the blanket provision that all DUIs would not
be covered by one of the two provisions in the
statute..- |

In terms of a divorce proceeding, I know the

operative Advisory Opinion relates to the receipt of

veterans benefits and under the "not irrespective’

analysis, the determination was that when you are
expending legal fees relating to your e1igip111ty for
veterans benefits, certainly that is not related to
yodr federal position. I just don't think that
analysis applies here because the events took place
attendant to officially-sanctioned tra&e].

As we pointed out in our brief, had there
been a fee for using a restroom, for ekamp]e, that
would have been -- Senator Craig could have expensed
that to his trip. So I can't see where you draw the

line between when he is off the clock -- on the clock

JARDIM REPORTING ASSOCIATES
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and off the clock. There is no distinction in this
case between personal and pfivate, the way there

would be in divorce proceeding or mortgage on a house

"or if you wanted to use it for country club dues,

something 1ike that, where it is so disfinct]y
private and outside of the official reaim.

COMMISSIONER PETERSEN: If I can just . so
if I understand you correctly, let's say that there
Was a member of Congress driving home to his or her
district after a session of Congress and was drinkfng
é]ong thé way and got arrested for a DUI, you believe
that wquid be in connection with that office-holder's
officia]Iduties?

MR. HERMAN: 1I-think if that office-holder
were, say, at a caucus ﬁeeting, which is céftain]y-
related to his official duties and he was drinking at
that meeting and then he got in his car and drove to
his home, his home district, then, yes, I think he
has a pretty good argument that that would be related
to his official duties. |

COMMISSIONER PETERSEN: Then this will be a

hypothetical that sounds a little ludicrous, but it

JARDIM REPORTING ASSOCIATES
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is just to get some clarity on the legal points.
think this explanation or justification cuts a 1it
too broadiy or makes too broad of a statement, but
let's say you had-a member of Congress whose wife
said, if you run for Congresé again and you get

elected, I am going to divorce you; and then let's

You

tle

say he does get elected and the divdrce papers are

served; would it be your position that that is
something that arose in connection with that
office-hé]der's duties or in connection with his
duties as a candidate, that the expenses of that
d{vorce proceeding could be paid for with campaign
funds? |

MR. HERMAN} I think that would be a
different question. I think probaS]y not.

COMMISSIONER PETERSEN: I think another
question I have is -- again, just to clarify, ybu
think that the statement and the
explanation/justification cuts jusf too broadly, i
was too broad a statement regarding drunk driving,
maybe not too broad a statement regarding divorce,

but you think we need to take that language and yo

t

u
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fhfnk fhére needs to be some distincfions drawn here?

MR. HERMAN: Yes, I do, and I think that E
and J language is in conflict with Kolbe and some of
your other advisory opinions as well.

COMMISSIONER PETERSEN: How broad does your
argument extend once a member is engaging in official
travel, how much coverage do they get? Let's say a
member, for example, while on a layover on official
travel, traveling back to his or her home state,
shoplifts from .a newsstand and is arrested for
shoplifting, misdemeanor charge is brought up, would
that be in connection with an office-holder's
official duties?

MR. HERMAN: You ére asking me to speculate
on a.hypothetica1 -- which I am happy to do.

COMMISSIONER PETERSEN: The reason why I am
going through these, I realize these are not relevant
in the sense that they don't relate to the facts of
what happened in this underlying matter, but as a
Commission we need to know what is the legal
principle and where is the stopping point because if

we adopt your argument, we have to know what are the

JARDIM REPORTING ASSOCIATES
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implications of this argument.

MR. HERMAN: Well, I will go down a.
dangerous road, which is try to bring up something I
learned in law school and talk about it cogently, but
I remember, as I am sure all of you.do, the doctrine
of respondeat superior, and the example that sticks

in my head from law school is the truck driver

~working for a trucking company. Obviously, if he is

driving down the street and he hits a car on the way

to make a delivery, then respondeat superior is going

‘to apply. If he is driving down the street and he

hits a car because he is on his way to buy drugs,
then the company has a pretty good argument that he

wasn't authbrized to do that on our time and our-

truck and we are not responsible for it. We can't

control him if he is going to go off the clock, so to
speak. The frolic and detour, as Stan points out.

:In this case, let's be very, very clear
about Whét occurred here because it tends to get
lost. If has been lost to time and it has been:1ost
to media sensationalism a 1ittle bit. The underlying

charge in this case -- the charge fhat Senator'Craig

JARDIM REPORTING ASSOCIATES
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ultimately pled guilty to and the facts alleged in
the police complaint, were thét he tapped his foot
inappropriately while using a men's room stall. He
didn't take a baseball bat to a mirror. He didn't
try to purchase illegal substances in the bathroom.
He was adjudged to have utilized the bathroom in an
inappropriate manner. He pled guilty to that for his
own persdna1 réasons, but the facts of this matter
are clear. He was using a restroom at the time and
the police officer didn't like the way he was using
the restroom. Wg are not talking about a DUI. We
are not talking about some other level of
1nappropr1ate conduct which can be c1ear1y.severed

from what would be appropriate conduct that any of us

would undertake were we on a similar business trip.

Certainly for the purposes of this matter, that is

where I would draw the line.

COMMISSIONER PETERSEN: So you would say
shoplifting would be different, would be outside?

"MR. HERMAN: Yes, I do. But potentially an
accusation of shoplifting, say, if a member went into

an airport gift shop and put something in his pocket

JARDIM REPORTING ASSOCIATES
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for a second and then was accused of shoplifting -- 1
am not saying that shoplifting would be a per se
charge that would fall out of the ordinary and

necessary analysis. I think the Commission has to

'1ook at the facts of the matter as well, what is

alleged and what they are responding to.

I don't think yﬁu want to 1e5ve opén members
from -- in reading your E ahd J relating to these
regulations, you talk about the difference between a
per se rule and a case-by-case analysis, and 439a(a)
is essentially per se, and 439a(b) is case-by-case,
and I think that ana]y;is between the two is
well-taken and I think you ought to be careful that
you don't box yourself in and say all X conduct is
not cerred'and all Y conduct is. These are
obviously fact-specific situations. -

| COMMISSIONER PETERSEN: You bring up the
Kolbe AO énd say that your client -- the facts in
Senator Craig's circumstances are materially
indistinguishable from those that were present in the
Kolbe matter.. One of the things that stood out -- I

went back and reread this in preparation for this

JARDIM REPORTING. ASSOCIATES
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hearing and obviously they do say that the Commission
concluded that Mr. Kolbe's legal expenses in
responding to the DOJ inquiry as well as the House
ethics inquiry related to the trip to the Grand
Canyon were considered ordinary and necessary in
connection with his duties as a House member. There

is a paragraph, the final paragraph in the section

.dea11ng with duestion one, which is tHe relevant

question, which says: The Commission knows that
the details of the preliminary inquiry by the
Department of Justfce are not public at this time and
it is possible that the scope of the inquiry could
involve allegations not related to Representative
Kolbe's duties as a federal officer. Thus, the
committee may not use campaign funds to pay for
Representative Kolbe's legal expenses in the
preliminary inquiry regarding other allegations, if
any, that do not concern the candidate's campaign
activities, or office duties as a federal
office-holder.

Obviously, this opinion is rather skeletal

and doesn't go into any further detail as to what

JARDIM REPORTING ASSOCIATES
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would be considered-conduct that would not relate to
the candidate's or the office-holder's duties. But
you think -- I gather it is your opinion that
regardless of this language what happened with
Senator Craig could and would still be related to his
office-holder duties?

MR. HERMAN: It is my arghmént, and, like
you, I went back and reread Kolbe very carefully
yesterday as well, including the admissions made by
the treaéurer to the Commission and included among
those are a number of newspaper articles detailing
those allegations and they were all submitted by the
treasurer along with his itinerary for the trip. If
you look at the itinerary, it actually looks like a
very nice trip with National Park Service and Grand
Canyon personnel escorts and they went river-rafting
and camped on the side of the river and so on and so
forth. Al11 of that is in the AO record.

I would just submit that this is so much

further afield of what would be considered the normal

'fo1c1a1 duties of a member of Congress than passing

through Minneapolis airport on your way to Washington

JARDIM REPORTING ASSOCIATES
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where you are stationed.

COMMISSIONER PETERSEN: One final question I
have relates to language that was quoted on page 3 of
General Counsel's brief. It quotes a letter, says
letter from Stan Brand, counsel to Larry Craig, to
U.S. Senate Select Committee on Ethics, and the
relevant portion that is quoted in the brief says:
Counsel érgued that Craig's arrest and conviction
was, qdote, purely personal conduct unrelated to the
performance of official Senate duties, end quote, and
that because his actions, quote, were unrelated to
his duties in Congress, end quote, the SE, the Senate
Ethics Committee, did not have jurisdiction to review
this matter.

Two questions: First of all, is that an

accurate depiction of the letter that was submitted

to the Ethics Committee, and, if it is, and your
contentién was they didn't have jurisdiction to
hand]e it because it was a.pure1y personal matter,
your argument here appears -- is a very different
contention, that this was absolutely in connection

with the performance of his official Senate duties

~ JARDIM REPORTING ASSOCIATES
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and just wanted your explanation, if there is a
difference, how you arrived at the different.
conclusion in this matter.

MR. HERMAN: I think they are completely
differenf and I don't think there is tension between
those arguments. We are certainly not making a claim
that. the underlying charges were directly related to
his duties as an office-holder. When you look at
what the Senate Ethics Committee's charge is, it is a
political -- obviously it is a political
organization. Their concern is addressing the
fundamentaT aspects of behavior of members of its
body. They would certainly -- their rules certainly
say all members aré expected to éonduct themselves
with the most probity, éo on and so forth. They have
never exercised jurisdiction over its 200-plus year
history of any kind of conduct like this and have
declined to do so on numerous occasions.

So our argument to them is that this is
simply not something in their handbook. The
Commission's charge and jurisdiction are certainly

not co-terminus with the Ethics Committee and I

JARDIM REPORTING ASSOCIATES
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simply don't think it is relevant for this.

COMMISSIONER PETERSEN: Thanks. That is
all. |

CHAIRPERSON BAUERLY: Commissioner
Weintraub?

COMMISSIONER WEINTRAUB: Now I am.compfete1y
confused. I can't tell whether you aré arguing this
is or is not in connection with his éfficia1 duties
or whether it is or is not related to his status as

an office-holder. Because I think I heard you say

‘both things. I mean, you just said you weren't

arguing that this was directly related to his duties
as an office-holder, but earlier I thought you said
it was. So I don't know what your argument is.

MR. HERMAN: Let me state it as clearly as 1
am able. _Certain]y we are not making the allegation
that one's conduct in a restroom has any bearing on
your dutiés as an.office-holder. I don't think that
is relevant for this Commission's analysis. It

certainly wasn't relevant for this Commission's

| analysis in the Kolbe matter. You in no way looked

beyond the fact that he was on a

JARDIM REPORTING ASSOCIATES
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Congressionally-sanctioned trip. There was no
analysis df what his conduct entailed, whether his
behavior related to his official duties or not.

If you 1ook at the Cunninghah aha]ysis, I
believe from 2007, if I am not mistaken, where this
Commission a11oﬁed him to pay for his legal expenses
related to.charges that he lived rent free on a boat
and had someone buy his house at an above-market
price, the Commission undertook no analysis about
whether or not that conduct was directly related to
His status as a federal office-holder.

So I don't think we are under any obligation
to make an assertion that Senator Craig's conduct
-- that the conduct at the heart of the legal matter
directly related to his.status as an office-holder.

COMMISSIONER WEINTRAUB: I am not saying you
are obliged to make that argument. I am just trying’
to find ouf what your argument is.

MR. HERMAN: My argument is he.was on an
officially-sanctioned trip where he was detained in
the bathroom and his legal expenses for that

detention are covered by 439a(a) and that is as far

JARDIM REPORTING ASSOCIATES
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as this Commission can go with this analysis.
COMMISSIONER WEINTRAUB: If he had been
arrested for shoplifting in the same airport, would
that have been different? |
MR. HERMAN: I think it dépends on what the
situation is. |

COMMISSIONER WEINTRAUB: If a Senator were

arrested for shoplifting in an airport while in
transit from Washington to his home state, would that

be something you would say would be covered?

MR. HERMAN: I think arguably, yes.

COMMISSIONER WEINTRAUB: 1In the scenario you

posited earlier, a member attends a caucus meeting

and is served call a]cohq] there and then leaves that
event, let's say if it is not a DWI, who wa1ks out
and gets into a brawl on the stfeet and someone is
Serious]y injured or killed as a result of that, and

he has a criminal charge as a result of that, he is

"~ en route from caucus to home, can you cover his

criminal defense costs with campaign funds?
MR. HERMAN: I think arguably yes.

COMMISSIONER WEINTRAUB: Arguably? Are you

JARDIM REPORTING ASSOCIATES
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making that argument?

MR. HERMAN: I am making that argument.
Certainly the United States Constitution takes into
account the fact that members of Congress have to
travel from Washington to their district back and
forth and their conduct during that trave1 may become
an issue.

.COMMISSIONER WEINTRAUB: But you previously
brought up the respondeat superior/frolic and detour
argument. So what would constitute -- if shoplifting
or killing someone in a drunken brawl wouldn't
constitute a frolic and dgtour, what abtua11y would?

MR. HERMAN: I don't know. I don't think it
is my obligation to speculate as to the outer
boundaries of the line.

COMMISSIONER WEINTRAUB: You brought up the
frolic and detour -- |

| MR. HERMAN: I did in response to a
hypothetical.

COMMISSIONER WEINTRAUB: What would that
include?

MR. HERMAN: I think when you are on an

JARDIM REPORTING ASSOCIATES
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officially-sanctioned trip, your behavior is pretty
much covered. This is not a doctrine that I am
inventing. I am taking it directly from this
Commission's own Advisory Opinion.

COMMISSIONER WEINTRAUB: So there is no
frolic and detour. There is nothing that they could
do that would be outside the bounds?

_MR. HERMAN: You are asking me to speculate
on facts not at issue in this matter.

COMMISSIONER WEINTRAUB: I am asking you
what your argument means. You brought up the frolic
and detour argument. I am trying to figure out what
that would be. |

MR. HERMAN: Cerfain]y ; could invent a
hypothetical where I think perhaps it WOu1dn't be
covered. If you left a caucus event, we will say,
and you drove to a bar and you sat at the bar for
three hours and then you got drunk.and then you were
arrested for a DUI, I think that would be a different
issue than if you left a caucus event where you had
been drinking and wefe detained --

COMMISSIONER WEINTRAUB: Because there was
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an 1nterven1ﬁg,act?

MR. HERMAN: There was an 1nterven1ng.act.
Because td some degrée you were off the clock at that
point. You are asking me to speculate on facts that
are not at issue here.

CHAIRPERSON BAUERLY: I would 1like to
foi]ow-up a little bit on a couple of the AOs you
mentioned, particularly Cunningham. I read the AOQ
differently because I think the Commission on the
bottom of page 3 says that the allegations about what
Representative Cunningham obtained, the benefits and
sale of the house from Mr. Wade who was a federal
contractor were because of his status as a U.S.
Representative and his position on the Permanent
Committee on Intelligence and tﬁe House
Appropriatfons Defense Committee, someone who would
have some sway with those departments in letting that
federal contract. -To me there is a nexus to his
official duties in terms of whether the contractor
wanted t6 hand him cash or buy his house from him,
the contractor was trying to influence him in his

official decision-making capacity.
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So I think that to me is very

distinguishable. Yes, the standard is the same, for

“all of these cases, but the facts are, as you pointed

out -- we hénd]e these on a case-by-case basis and.

the facts. are critical. Cunningham to me is fairly

“distinguishable.

I will give you an opportunity to respond to
that bécéuse I know it is a case you méntioned,_aﬁd
you just'aid as well, but my reading of.it is that
Mr. Wade, as a federal contractor, was alleged to
have given these benefits to him becaqse.of his
position and hié being able to influence a federal
contract.

MR. HERMAN: Essentially it was a bribe or

alleged to be a bribe, and I would agree that

certainly there is a closer nexus to your -- to

Cunningham's official duties than, say, in the Kolbe

case and this case.

I might just point out though, the standard
is not the nexus and certainly that is language that
this Commission has used in its communication with us

prior on this case, although not in the General
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Counsel's brief and that analysis does not appear
anywhere in the statute or in the regulations. The
phrase is "for ordinary and.necessary expenses in
connection with," and I would submit "in connection

with" is -- it is certainly not -- it is a fairly

_.vague term, "in connection with," as I think

Commissioner Weintraub jidentifies in her response to
our argument. There is a significant amount of
Vagueness in that provision.

The analysis of "in connection with" goes
much, much further than simply bribing a mémber of
Congreés. There are all kinds of activities that
members take in connection with their official duties
which are not strictly covered by their official
duties, for example, the Boehner and McDermott
matters involving an intercepted phone call from a
private citizen that was passed along and then
disseminated to reporters. That is not somethiné - -
an activity nofma11y undertaken by members of
Congress, but the Commission had no difficulty in
that matter resolving the issue in favor of allowing

them to use campaign funds to pay for those legal
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expenses related to that event.

So -- I would submit it is a much broader
analysis than.simp1y a close nexus to your official
bosition.

CHAIRPERSON BAUERLY: Well, certainly those
words have slightly different meanings, but I guess
my point-was you were suggesting that Cunningham was-

about the sale of a house and about the benefits he

“incurred. The allegations were he received those

benefits because of his position and I am just trying
to -- this is all about Tline-drawing. That is what
we are doing.

w1th respect to Kolbe, as I understood the

deécription of the Department's inquiry regarding the

interaction between members of Congress and pages and

former pages, that was also the nexus of

their -- that was the reason they were looking at
this trip. While I agree with you that the
paragraphs you cited focus on the fact that this was
an official frip, the facts that were presented to
the Commission ére all part of- the Advisory Opinidn

and it is very clear what the Department was'1ooking
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at was this interaction -- certainly interactions
between Mr. Kolbe and other members and pages and

former'péges and obviously pages work for the House

‘'of Representatives and their interaction is covered

by the code of conduct. I have not worked in the
House of Representatives, I know other members have,
but that.is to me also a distinguishing factor and I
wonder if you wanted to address that.

MR. HERMAN: If my memory serves, I believe
they were former pages that were on the trip with-
him, to the extent that that matters for your
analysis. But to me the thing that is most material
abdut Kolbe is essentially when you review the
Advisory Opinion, what this Commission said is,
Kolbe's treasurer informed us that this trip was
taken under the auspices of his office as a member of
Congress and essentially that was sufficient for us

to.determine that these were ordinary and necessary

"expenses, and I just cannot see any daylight between

that analysis and the facts in this case that Senator
Craig was on an official trip back to Washington when

this conduct occurred. I simply cannot see a
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difference between Kolbe and this case.
The General Counsel refers to Kolbe and says

it is distinguishable from Kolbe, but I don't believe

“the General Counsel ever explains why our matter is

distinguishable from Kolbe.

CHAIRPERSON BAUERLY: My question is, is it
not distinguishable in the fact that these were House
employees, pages, that the interaction with the
member was the focus of the inquiry. Whether they
were former or not, I don't know, I wasn't involved
in the DOJ investigation, they might have been
looking at the conduct of those members and
any -- whether any of it was improper while they were
pages or employees of the House, whether they were
former at the time of that trip, there might have
been infofmation gained by Kolbe or others on that
trip that may have been useful to DOJ in its
investigation.

MR. HERMAN: The AO discusses the
investigation into Congressman Kolbe's conduct on the
trip. Sd.I think it is broader than your |

characterization. It was conduct during the course
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of the rafting trip in the Grand Canyon which is one
of the reasons.why the treasurer submitted his
itinerary for that trip.

CHAIRPERSON BAUERLY: I understood that part
of the inquiry was about whether Representative Kolbe
had received information about the 1ntéraction of
members -- I believe at one point one of the pages
had come to him because he had been on the page
committee or something like that so he had some
official role in the page program.

MR. HERMAN: That was the first half of the
request and the first half of the Commigsion's
analysis. I don't want to be too pedantic, but I can
certainly read the operative language from the
Advisory Opinion, if you would like.

CHAIRPERSON BAUERLY: I have the Advisory
Opinion in front of me. Thank you. My point is we
don't know the full extent of what DOJ was looking
at. As I read this Advisory Opinion it seemed to be
looking at a couple of aspects, but it is hard to
know what they were interested in on the trip, but it

says, I can read the Advisory Opinion as well, the
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conduct on the trip -- I wasn't here.at the
Commission, maybe this is not the language I would
have put 15 if I were here, but it seems to me it is
all very -- since we don't know exactly what the
inquiry was and this is why we often put in language
as Comﬁissioner Petersen pointed out, if the scope of
the inquiry goes beyond what we are told of, because
we are not told -- DOJ doesn't tell us what thgy are
doing, we get it from the requester. It all seems to
be tied together and the interaction between certain
members and certain interactions and those are with
employees of the House and former employees of the
House and it is hard to draw a 1ot of 1lines from that
limited set of information, but that to me is a very
distinguishable factor. | |

‘MR. HERMAN: Obviously, the language of the
opinion will speak for itself. I just would point
out, as YOu know, under 437f(c), we are entitled to
rely on this Commission’'s opinions in terms of
conforming our conduct to that guidance and we feel
cquortab]e relying on the language in Kolbe for our

position.
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CHAIRPERSON BAUERLY : . Commissioner
Weintraub?

COMMISéIONER WEINfRAUB: You don't get to
make a personal determination on that point: Well,
we think it is analogous so that is good enough. I
think what you are hearing is members of this panel
do actually find ft distinguishable. The facts that
are représented in the Advisory Opinion, if ybu want
to go back to the words, the-representation was that
Representative Kolbe took the trip under the auspices
of his office in 1ight of his oversight role on the
House.Apbropriations Interior Subcommittee. Now
members consider all sorts of things to be under
their oversight role and not for us fo say whether a
trip down the Grand Canyon wés appropriately under
his oversight role or not, bdt we also very
specifically said, if this investigation involves
other stuff that is not related to Representative
Kolbe's duties as a federal office-holder, the
committee may not use campaign funds to pay for
Representative Kolbe's legal expenses in the

preliminary inquiry regarding other allegations, if
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any. We weren't getting into all of the details
here; that you not consider the candidate's campaign
activity or duties as a federal office-holder and you
seem to be reading that sentence out of the opinion
and assuming it had no meaning, but it.did have
meaning.

| Mé. HERMAN: I don't have the documents on
me, I didn't bring them, but if one wishes to go back
and look at all of the supporting docﬁments for the
AdVisory Opinion, Congressman Kolbe's treasurer
submitted about 30 pages of newspaper articles from
various national newspaper publications and other
media which detail a number of the éctivities that he
was alleged to have undertaken on this trip and it
involves essentially inappropriate conduct with
former pages and so -- in fact, I know that this
committee had all of that information before it made
that determination.

COMMISSIONER WEINTRAUB: However, that is

not what is in the Advisory Opinion. What you can
rely on is not newspaper articles submitted to the

Commission but what the Commission said and we did
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not in any way say that we were covering expenses
that related to inquiries about improper conduct.
What we said was campaign expenses could be used

about an inquiry into the -- a trip that was taken

under the auspices of his oversight role on the House

Appropriations Interior Committee.

You may think you know what we meant when we

said thoée words, but I was here and I know there is

a reason why that language is in there that qualifies

the opinidn and says, if this gets into areas that

are beyond your duties as a federa] office-ho]der,-or

your campaign activities, then that is off the table.

That is what that language means.

MR. HERMAN: With all due respect,
Commissioner Weintraub, I beg to differ. I have no
answer-beyond the answer I have given you.

COMMISSIONER WEINTRAUB: You beg to differ
that that wasn't our intent? How would you know?

MR. HERMAN: I know what facts the
Commiséion had before it because I have seen the
facts included and I simply -- I don't think it is

supportable that the Commission can claim that it
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didn't understand what the allegations were behind
Congressman Kolbe's conduct when it issued its
opinion. | |

COMMISSIONER WEINTRAUB: What the opinion
says is that it can cover some expenses, but there is
a category of expenses that it may not be able to.
cover and you want to pretend that that sentence is
not there or that it dogsn't mean anything.

MR. HERMAN: It says specifically, the
Commiséion notes that the details of the preliminary
1nduiry by the Department of Justice are not public
at this time. The documents cited -- or the
documents provided to the Commission were public
documents so it could not have been referring.to any
of those public allegations.

COMMISSIONER WEINTRAUB: No, we were
referring to what was under investigation at the
Department of Justice which was not public. People
speculated on that based on what waé in the
newspapers. But what was actually under
investigation was not public and we didn't get into

the details of that in the Advisory Opihion.
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MR. HERMAN: Okay.

CHAIRPERSON BAUERLY: Commissioner Hunter?

COMMISSIONER HUNTER: Thank you, Madam
Chair. .

I would 1ike to talk a little bit more about
the process of this case. As you may know, we

haven't talked about this case or looked at it in-

almost a year. The Commission voted to go to RTB and

to proceed with pre-probable cause conciliation and
one of the things that the Commission afforded the
opportunity for respondents to do is to demonstrate
whether the expenses were appropriate to be paid by
the campaign or not and my question is in the course
of the pre-probab1e cause conciliations, did you have
an opportunity to have this sort of conversation that
we are having today and to demonstrate your theory
about how you thought the expenses should be paid?.

MR. HERMAN: Our argument has been
consistent in writing from'the outset of this case.
And 1n.fact, to be perfectly frank, in preparing my
response to the General Counsel's brief, I

essentially cut about 80 percent of what I wrote way
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back when this case started and pasted it into the

" new document. Certainly in correspondence our

argument has remained almost identical from the

-beginning of this process to date.

COMMISSIONER HUNTER: Which document are you
referring to, the one that you. copied and pasted?

MR. HERMAN: Our first response to the
Commission. I am sorry I am not coﬁp1ete1y well
versed in the terminology. Whatever our initial
responée to tHe Commission's initial inquiry to us

COMMISSIONER HUNTER: Was it a letter from
Larry Craig with a three-page 1efter attached?

CHAIRPERSON BAUERLY: Maybe the staff can
help us w}th that? . _

MS. BROUSSARD: I believe that what counsel
and the Commission is speaking of 1é the response to
the 1ega1 analysis where the Commission's RTB
findings which were approximately in 2009 --

MR. HERMAN: I am sorry, Shéna; I think it
was August 10.'2009, and that is responding to a May

24, 2010 -- sorry, no, no.
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COMMISSIONER HUNTER: I have that letter.

COMMISSIONER HUNTER:

For the
sake of argument, let's assume the Commission is
divided on the l1egal question. What might bg a way
for the Commission to preserve its interests in
enforcing the law but to sort of say that there are
different ways to interpret these AOs and this legal

question.

MR. HERMAN: I am not prepared to answer
that question. I am sorry, I just wouldn't feel that

it is fair to my client to answer that without
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talking to him first, but I am certainly happy to

.take that back to Senator Craig if the Commission

were to request us to do that and to provide a

‘written response to the question.

COMMISSIONER HUNTER: I can't ask that on my
own. We have to have a vote on that kind of stuff
and we can't do that in this forum.

CHAIRPERSON BAUERLY: And we can't do that

_1n'this forum.

COMMISSIONER HUNTER: " But thank you for
that.

CHAIRPERSON BAUERLY: Any further questions?

Commissioner Walther?

COMMISSIONER WALTHER: Just looking at the
Ko]be opinion, it is a case-by-case basi§, okay, and
we look at the Kolbe opinién, we look at other
opinions, this is one where there is conduct for
which there is a plea of guilty. It is not related
to any federal employee, it is not related to any
formal trip with other people -- you can say it is a
federal trip, but then every trip is an official trip

if you are going to and from home.
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Whefe we draw lines, is that the nexus, the
distance betweén one place and another, that
1nocu1atés a person, a Senator, because in theory,
when you are a Senator, everything you do is often
Senatorié11y related. So we are drawing lines here.
I say it is cabined in with respect to Kolbe. I am
not saying how -- we have all of the facts, it was
inconsistent -- the investigation by investigative
authorities is limited to alleged violations of codes
of official conduct, of an applicable rules or
regulations regarding the performance of official
duties or discharge of official responsibilities.
The Commission concludes therefdre that
Representative Kolbe's legal expenses raised in the
House Ethfcs Committee inquiry were ordinary and
necessary expenses incurred in connection with this
duties as a member of the House of Representatives.
The Departmeht of Justice pre11m1nafy inquiry
concerned information in order to obtain regarding
1ntera§tion between another member of Congress and
current or former pages.

.So to the extent that Representative Kolbe
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acquired the information because of the status of the
federal office-holder, the Commission concludes --
the people involved, the place, fhe situation, was
federal in nature. It actually had relationships
with people over which if he didn't have direct

oversight, certainly he had responsibilities, so for

-me -- if we are applying the case-by-case basis

approach,:we have grave conduct, no individual
inVo]véd, tapping his feet, for criminal conduct that
has been,.regard1ess of the gravity or sincerity, it
Has been agreed upon, so then we have to start

looking at a case-by-case basis. Where are we going

. to draw our own lines? That is where I am.

MR. HERMAN: I think Senator Craig's matter

~is more central than Congressman Kolbe's matter.

This is a fédera]]y appropriated trip, paid for with
United States Senate money that enables him to get
back and forth to his home district.

Also, let me emphasize, there is a
case-by-case -- it is the nature of any Advisory

Opinion, but the FEC didn't consider this to be a

.close case. They didn't send it to the 439%a(b),
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case-by-dgse analysis. They just found it was simply
ordinary and necessary under 439a. This is not a-
close case for the Commission. .This was a slam-dunk.

COMMISSIONER WALTHER: I was there too. I
am not sure it was a slam-dunk.

MR. HERMAN: 43%a(b) specifically references
Tegal expenses. So if the Commission felt like it
needed to do a circumstantial analysis, I would have
expected it to have decided it under 439a(b). They
did not do that. They decided it under the much
broader 439a(a).

COMMISSIONER WALTHER: The next sentence
says 439a(b).

MR. - HERMAN: The terminology is ordinary and
necessary expenses. That is the language of 439a(a).'
I understand fhey reference 439%a(b). " |

COMMISSIONER WALTHER: That is all the
questions I have. I am trying to draw a 1ine in the
sand here. |

(Pause.)

CHAIRPERSON BAUERLY: I am recognizing Vice

Chair Hunter. I am not sure this question is in
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order because I don't believe that an
individual -- the question is whether Commissioners

can ask questions and ask for follow-up information

which I believe we have done in a prior matter to the

extent .that it is factual in nature re]ating to the
under]yihg issue. Procedural quesfions I don't -- i?’
ié not clear to me would be 1in order.

COMMISSIONER HUNTER: At the risk of getting
called .out of order and getting thrown in FEC jail, I

guess I just want to go back to my question

CHAIRPERSON BAUERLY: I wj11.ask our
counsel's office if our procedures -- if there is a
procedure for dealing with that sort of question.

MR. HUGHEY: This might be the language: At
the probable cause hearing the Commission may request

that a respondent supplementary information or brief
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additional issues.

CHAIRPERSON BAUERLY: There does not seem to
be any distinction between factual and procedural
issues in that language?

MR. HUGHEY: I don't think so. The point I
would make tﬁough is it says, the Commission may
request.

CHAIRPERSON BAUERLY: That would suggest to
me it would be at least a consensus of four on the
Commission to request the information.

COMMISSIONER HUNTER: Chris, I am sorry,
could you read that again? |

MR. HUGHEY: At the probable cause hearing
the Commissioh may request that a respondent submit
supplementary information or brief additional issues.
To the extent that the Commission requests this
information or briefing from the respondent, the
respondent will have generally 10 days after the
hearing to submit these materials unless the
Commission imposes a.different deadline.

COMMISSIONER HUNTER: Is anybody else

interested in thg information?
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_MR. HUGHEY: Given this is an internal
policy, it is up to you to determine what "the
Commission" means in that 1anguage; If you want it
to mean a_Commissioner with consent of other
Commiséioners, that is within your discretion.

CHAIRPERSON BAUERLY: I guess from my
perspective, we are at a certain procedural point.

We are at a probable cause and conciliation is
effectively closed until we reach the next point. I
will not object to my colleague asking for additiona]
information if that is something that is useful to
her consideration of the matter. I will ask my other
colleagues if anyone would object to that question,
but-I.don't think -- at least from my perspective, I
wouldn't necessarily make that same request.

Commissioner Weintraub?

COMMISSIONER WEINTRAUB: Thank you, Madam
Chair.

1 guess I am puzzled by the request. The
Commission can't in executive session -- this hearing
is des{gned_for them to have an opportunity to

present their argument, which I think we have
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provided. If we choose to vote probable cause, not
vote probable cause, go back into conciliation,
whatever next steps we choose to do, would be a
decision for a Commission to maké in a subsequent
executive session. I don't think we ought to have
that debate in front of respondents at this.hearing.
COMMISSIONER HUNTER: I respectfully
disagree. We have a requirement in the law to

encourage voluntary compliance.

.1 think the

- respondent makes some credible arguments. I am not

sure I am 100 percent there. I think there are good
arguments on both sides and I am trying to think

about other ways to fix this and as you know,
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CHAIRPERSON BAUERLY: I think the challenge
is we are in a probable cause hearing which is
designed for a very specific purpose which is to
allow the respondent to present argument in addition
to their papers and the Commission cannot engage in
any other deliberation at this meeting. It wasn't
sunshined as an executive meeting. It would be
inappropriate to have an éxecutive meeting that does
not include respondent's counsel.

I am just trying to keep us fﬁ Tine with our
own rules in terms of what this hearing was designed
to be, what it was set up to be.

COMMISSIONER HUNTER: I think we will have
to disagree over what Mr. Hughey read. Maybe we can
retroactively sunshine it. I don't knqw how that
works.' But --

| CHAIRPERSON BAUERLY: We may have to.

COMMISSIbNER HUNTER: I think it is

imbortant that we have an opportunity fo‘speak to

respondents. I wasn't in the conciliation agreement.
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I don't want to be in it. I wasn't there, but since
I wasn't a part of this -- this case has been going
on for two years and I think it is important to get
as much information as we can while we Héve the
opportunity to do so.
| CHAIRPERSON BAUERLY: Commissioner

Weintraub?

COMMISSIONER WEINTRAUB: Thank you, Madam

Chair.

COMMISSIONER HUNTER: Obviously that is not
what I am doing. I am asking for further
informétion,-and I believe it is consistent with
policy and I héve done it in the past.

CHAIRPERSON BAUERLY: Any other
Commissionefs have views on the topic?

Commissioner Weintraub?

JARDIM REPORTING ASSOCIATES
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COMMISSIONER WEINTRAUB: Not to belabor the
point, but I am pretty sure I know what was.
contemplated by the policy because I wrote it and
this is not what I contemplated.

CHAIRPERSON BAUERLY: Commissioner Petersen?

COMMISSIONER PETERSEN: I don't object to a
request for information. Obviously, there is a limit
to what else we can say here, but I don't object to
the request for information.

CHAIRPERSON BAUERLY: Commissioner Walther?

COMMISSIONER WALTHER: Well, Commissioner, I

understand you are asking for information,

As far as other information, I am not

exactly sure what would be forthcoming.
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More information, I am not sure what you would

want to do. I don't object to having ongoing

discussioné, but I am concerned about the position
youlare putting them in.

MR. HERMAN: We will share whatever request
is made by the Commission with our client and respond
quickly.

COMMISSIONER WALTHER: Again, I don't

understand what you are looking for.

What are you
thinking?
COMMISSIONER HUNTER: Are you talking to me?
COMMISSIONER WALTHER: Yes. Further
communication with the Office of General

Counsel --

JARDIM REPORTING ASSOCIATES
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If that is the case, then I think
generally at this point -- we can be apprised of it
and do with it what we want to do with it --

COMMISSIONER HUNTER: I respect obviously
that counse] has to confer with his client and I
didn't mean to suggest that he shouldn't be able to
do so. I don't think I did. . Obviously he has to

confirm with his client.

I

believe he said he would check with his client and

'get back to us.

COMMISSIONER WALTHER: Given that, that, of
course --
COMMISSIONER WEINTRAUB: I think we need to

be really clear about this.

JARDIM REPORTING ASSOCIATES
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MR. HERMAN: I hear you loud and clear.

COMMISSIONER WEINTRAUB: We are just not
there. | |

MR. HERMAN: I understand.

CHAIRPERSON BAUERLY: The vice chair has
requested for additional information. If any other
Commissioners have additional issues, we should let
the respondents know. The procedure allows
for -- Mr. Hughey, how many days for a response?

MR. HUGHEY: 10 days unless otherwise
specified. |

 CHAIRPERSON BAUERLY: 10 days seems
appropriate. Again, from my perspective, the policy
envisioned briefing on l1egal or factual issues rather
than procedural issues, but I don't believe aﬁyone is
objecting to.th{s particular request, although I find
it fairly unusual for our procedure.

Are there any other questions from

~Commissioners?

er. Hughey, do you have any questions?

JARDIM REPORTING ASSOCIATES
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MR. HUGHEY: I just have one or two. With
respect to your constitutional argument about the-
privilege-from-arrest clause, is it your contention
that that applies to criminal misdemeanor arrests as
opposed to civil arrests?

MR. HERMAN: Yes.

MR. HUGHEY: And in your documents you cited
that conétitutiona1 provision but no case Taw
interpreting it; is that correct?

MR. HERMAN: Yes.

CHAIRPERSON BAUERLY: Mr. Palmer, do you
héve any questions?

" MR. PALMER: Madam chairman, I don't.

‘CHAIRPERSON BAUERLY: Are there any other.
questiqnsé |

Mr. Herman, you have approximately 10
minutes left, if you would like to make a closing
statement?-

MR. HERMAN: I do not want to. Thank you
very much.

CHAIRPERSON BAUERLY: Thank you for your

time, counée]. We appreciate it.

JARDIM REPORTING ASSOCIATES
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This problem cause hearing is adjourned.
(Whereupon, at 11:13 a.m., the hearing was

‘adjourned.)
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